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Beware the Second Offer! 
 
 
In conveyancing of all types, it is very common that a contract will only be formed 
after often lengthy negotiations which may involve a counter-offer or multiple 
counter-offers.  At common law, the laws of contract that govern these 
arrangements are well known and well understood.  However, the legislative 
overlay imposed by the requirements of the Property Agents and Motor Dealers 
Act 2000 (Qld) (‘PAMDA’) can create difficulties as illustrated by the result in Rice 
v Ray [2009] QDC 275. 
 
Facts 
 
This case involved two offers to purchase a residential property, at Hedges 
Avenue, Mermaid Beach, made by the same putative buyer.  In each case the 
offer was contained in a REIQ contract prepared by the property owner’s agent.  
The first written offer was made at 11.45am on the 18th February 2009.  Before 
the offer was made, the agent directed the putative buyer’s attention to the 
PAMDA form 30c warning statement.  The documentation signed after this 
direction by the agent included a PAMDA form 30c warning statement signed by 
the putative buyer.  This offer was rejected by the property owner. 
 
A second offer was made by the putative buyer later that same day at 5pm.  The 
same documents were used as for the first offer except that a new page of the 
reference schedule replaced the original to reflect a new purchase price and a 
new special conditions page replaced the original to reflect the different value of 
properties to be exchanged in part payment of the purchase price.  The 
documents were otherwise the same documents signed as part of the first offer.   
 
Critically, for the purposes of this dispute, there was no new warning statement 
with the second offer.  The warning statement attached to the second offer 
documentation was the same warning statement that had been attached to the 
first offer documentation. 
 
This second offer was accepted by the property owner. 
 
Arguments 
 
The buyer contended that she was entitled to terminate the contract under s 367 
of PAMDA because: 
 
 First, the agent did not direct her attention to the warning statement when 
handing her the contract documents as part of the second offer; and 
 Secondly, she did not sign the warning statement before she signed the 
second offer documentation. 
 
In relation to the buyer’s first contention, the property owner alleged that the 
agent had already complied with the requirement to direct the putative buyer’s 
attention to the warning statement at the time of the first offer being made.  This 
argument was dismissed by Wall QC: 
 
 In my view there were clearly two separate, albeit related, contractual situations involving the 
first offer, and later, the second offer.  There was not the one evolving offer which morphed 
into the relevant contract.  There were two offers and in the case of each, the seller and his 
agent were required to comply with their various statutory obligations. 
 
In relation to the buyer’s second contention, the property owner contended that 
the warning statement to which the agent drew the buyer’s attention and which 
was signed as part of the first offer was sufficient to satisfy the statutory 
requirement.  Again, this contention was not accepted: 
 
 In my view the warning statement referred to in section 366B(4) and 366D(4) is one referable 
to the proposed relevant contract then to be signed and not an earlier one.  The defendant is 
here said to have signed the proposed relevant contract at 5 p.m. in the manner already 
referred to.  Before she did this she did not sign a warning statement referable to that 
contract.  The warning statement attached to the second proposed relevant contract was not 
a warning statement referable to that proposed contract, but one referable to the first 
proposed relevant contract.  It was signed before the defendant signed that contract not 
before she signed the second proposed relevant contract.  Further, when the agent handed 
the second proposed relevant contract to the defendant (which was different to the first) he 
did not, as he was required by section 366B(4) to do, direct the defendant's attention to the 
warning statement. 
 
 In my view the warning statement referred to in section 366D(3) and (4) is a warning 
statement relating to the proposed relevant contract then handed/given to the buyer, not one 
relating to an earlier or another proposed relevant contract. The signature required is a 
signature by the buyer on a warning statement referable to the proposed relevant contract 
submitted to the buyer for signature. 
 
Later in the judgment, Wall QC observes: 
 
 A warning statement is not a floating document signed generally by a buyer for the purposes 
of any number of proposed relevant contracts for a particular property.  On the contrary, it is 
intended to be a warning applicable to the proposed relevant contract then under 
consideration. 
 
In the result, there were two separate offers or proposed relevant contracts and 
the PAMDA requirements had to be complied with in respect of each.  As this 
had not occurred, the buyer was successful in her application.  A waiver 
argument submitted on behalf of the property owner was also found to be without 
substance by Wall QC. 
 
Comment 
 
As mentioned at the outset, the factual circumstances that formed the basis of 
this litigation are commonly encountered in residential conveyancing.  The 
decision of Wall QC serves as a timely reminder of the great care that needs to 
be exercised to ensure compliance with PAMDA requirements where more than 
one offer is made as part of the contract formation process. 
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